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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D18.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 
 

    

1. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN VS.  ESTATE OF CHARLES LEE SEABORN 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by defendant NewRez, LLC to Plaintiff's complaint. For the reasons 
set forth, the general demurrers to the first, second, third, and fourth causes of action are sustained, 
with leave to amend. 

Factual Background 

Plaintiff Pearl Sanborn alleges that she and her husband Charles Seaborn, now deceased, became the 
owners of a residential property in Brentwood, California (the "Property") in 2001. (Compl. ¶¶ 9, 10, 
12.) She alleges in February 2005, a forged Interspousal Grant Deed was recorded transferring 
Plaintiff's interest in the Property to her husband as a married man as his sole and separate property. 
(Compl. ¶¶ 14, 20 and Exh. B.) Concurrent with the recording of the Interspousal Grant Deed, a deed 
of trust was recorded to secure a $300,000 loan obtained by her husband from defendant Pacific 
Mortgage Group, Inc. ("PMG"). (Compl. ¶¶ 3, 14, 20, 21, 35 and Exhs. B and C.)  

Plaintiff alleges NewRez, LLC "acquired" the loan made by defendant PMG. (Compl. ¶¶ 3, 5.) Plaintiff 
has subsequently filed amendments to the Complaint to identify Defendants Does 1 through 4 by 
name, including Wells Fargo Bank, National Association as Trustee for Soundview Home Loan Trust 
2007-OPTI, Asset Backed Certificates, Series 2007-OPTI ("Wells Fargo"). (Amendments to Compl. filed 
7/7/2022 and 7/18/2022.)  

Plaintiff's Complaint alleges four causes of action, specifically claims for quiet title (1st C/A), 
cancellation of instruments (2nd C/A), slander of title (3rd C/A), and declaratory relief (4th C/A). 
Though titled "General Demurrer," NewRez filed a general demurrer to all causes of action for failure 
to state a cause of action against it and as well as special demurrers for uncertainty. (Code Civ. Proc. 

mailto:dept18@contracosta.courts.ca.gov


SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  08/22/2022 

 

 

2 

 

§ 430.10(e) and (f).) 

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 
Complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 
[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 
Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 
fact."].) The Court gives "the complaint a reasonable interpretation, reading it as a whole and its parts 
in their context. [Citation omitted.]” (Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) The Court also 
considers matters of which the Court may or must take judicial notice. (Code Civ. Proc. § 430.30(a); 
Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123; Donabedian v. Mercury Ins. Co. (2004) 
116 Cal.App.4th 968, 994.) 

As a general rule, demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry Regulatory 
Authority (2012) 208 Cal.App.4th 1125, 1135.) The Court nevertheless can sustain a demurrer for 
uncertainty and grant plaintiff leave to amend to address ambiguities in the pleading. (A.J. Fistes Corp. 
v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 [" '[U]nder our liberal pleading rules, 
where the complaint contains substantive factual allegations sufficiently apprising defendant of the 
issues it is being asked to meet, a demurrer for uncertainty should be overruled or plaintiff given 
leave to amend.' [Citations omitted, emphasis added.]," quoting Williams v. Beechnut Nutrition Corp. 
(1986) 185 Cal.App.3d 135, 139, fn. 2].) 

Requests for Judicial Notice 

NewRez requests the Court take judicial notice of a deed of trust recorded in April 2007. (Def. RJN 
Exh. 1.) The 2007 deed of trust is not mentioned in the Complaint. That document does not mention 
NewRez or support an inference that NewRez was not involved in the 2005 transactions alleged in the 
Complaint. However, Plaintiff herself relies on the 2007 trust deed to support her request for leave to 
amend her Complaint in light of the information raised in NewRez's demurrer regarding the 2007 
deed of trust. (Opp. p. 4, ll. 6-10.) (See also Morris Decl. in Opp. to Dem. ¶¶ 4-8.) The Court grants the 
request, but only takes judicial notice of the existence of the 2007 trust deed under Evidence Code 
section 452(c) and not the truth of its contents. (Evid. Code § 452(c); StorMedia Inc. v. Superior Court 
(1999) 20 Cal.4th 449, 457, fn. 9 [existence of document judicially noticeable, but not the truth of its 
contents or its proper interpretation where the truth or interpretation are disputable]; Fremont 
Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113-115 [same].)  

In support of her Opposition, Plaintiff requests that the Court take judicial notice of a declaration filed 
by Plaintiff before the Probate Division of the Court in Case No. P21-01198, a case referred to in the 
Complaint. (Compl. ¶ 14.) The Court grants the request but only takes judicial notice of the fact the 
declaration was filed, and not of the contents of the declaration or the truth of the matters set forth. 
(Evid. Code § 452(d); Donabedian v. Mercury Ins. Co., supra, 116 Cal.App.4th at 994 ["In reviewing the 
ruling on a demurrer, a court cannot consider, as Mercury would have us do, the substance of 
declarations, matter not subject to judicial notice, or documents judicially noticed but not accepted 
for the truth of their contents. (Citations omitted.)"].) 
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Analysis 

A. The Demurring and Opposing Parties' Pleadings on the Demurrer 

NewRez generally demurs to all causes of action on the ground that the Complaint fails to allege facts 
entitling Plaintiff to relief against NewRez. NewRez argues the Complaint does not allege that (1) 
NewRez asserts an adverse claim to the Property (1st C/A), (2) NewRez is a party to any instrument to 
be cancelled or participated in the conduct leading to the creation and recordation of the instruments 
to be cancelled (2nd C/A), (3) NewRez published any false statement without privilege or justification 
that would support a slander of title claim, or (4) there is an actual dispute between Plaintiff and 
NewRez to support declaratory relief.  

NewRez raises facts not alleged in the Complaint and not subject to judicial notice, including that 
NewRez is only a loan servicer, that its loan servicing began after the 2005 Interspousal Grant Deed 
and 2005 trust deed, and that it may only be servicing the loan secured by the 2007 trust deed, facts 
which neither the Exhibits to the Complaint nor the 2007 trust deed disclose on their face. (See, e.g., 
Memo. ISO Dem. p. 3, l. 28 – p. 4, l. 7; Reply p. 1, l. 16 and ll. 24-25; but see Memo. ISO Dem. p. 3, l. 28 
– p. 4, l. 3 [seeming to imply NewRez is the current servicer of the 2005 loan subject to the 2005 deed 
of trust].)  

As to the Opposition, Plaintiff expressly requests leave to amend the Complaint to designate new 
parties she has discovered since filing the Complaint, which she has named as Doe Defendants, and to 
address new facts regarding the 2007 deed of trust raised in the demurrer, of which she says she was 
unaware when the Complaint was filed. (Opp. p. 4, ll. 6-10; Morris Decl. ¶¶ 4-8.) The Court considers 
the declaration of Plaintiff's counsel only as support for Plaintiff's request for leave to amend.  

In the face of Plaintiff's request to amend in response to the demurrer, Plaintiff nevertheless opposes 
the demurrer. She does not respond directly to Defendant's claim that the Complaint fails to allege 
essential facts against NewRez that make it a proper party to each of the four causes of action. To the 
contrary, she makes a number of statements that seem to undermine her claims against NewRez. 
(Opp. p. 7, ll. 14-16 and ll. 20-22; Opp. p. 11, ll. 14-15.) In some instances, Plaintiff seems to 
acknowledge that NewRez is only a loan servicer for Wells Fargo, which is the holder of the 2005 loan 
and beneficiary of the 2005 trust deed, and perhaps the 2007 loan and 2007 trust deed, which 
suggests Plaintiff may intend to amend its current allegation that NewRez "acquired the mortgage 
held by PMG" as alleged in paragraph 5. (See Opp. p. 5, ll. 6-7 [Plaintiff learned that Wells Fargo is the 
"real party in interest in lieu of Defendant" PMG]; Opp. p. 7, ll. 19-20 [NewRez "is attempting to 
enforce the terms of the 2005 DEED OF TRUST against Plaintiff as the servicer of that loan."]; but see 
Opp. p. 7, ll. 12-14 ["It would appear that Defendant NEWREZ is attempting to enforce an interest 
that it or WELLS FARGO" believes they have].)   

B. Quiet Title 

A cause of action for quiet title requires, among other things, that Plaintiff allege "the adverse claims 
of the title of the plaintiff against which a determination is sought." (Code Civ. Proc. § 761.020 subd. 
(c).) The term "claim" as defined in the statute "includes a legal or equitable right, title, estate, lien, or 
interest in property or cloud upon title." (Code Civ. Proc. § 760.010 [emphasis added].)  

A claim for quiet title "is aimed at a person who may be asserting a claim to property, and is framed 
simply by alleging that the plaintiff is the owner and entitled to possession, and that the defendant 
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claims an interest, adverse to the plaintiff, without right. [Citation omitted.]" (Wolfe v. Lipsy (1985) 
163 Cal.App.3d 633, 638 [holding under former quiet title statute, Code of Civil Procedure section 
738, citing Warren v. Atchison, T. & S. F. Ry. Co. (1971) 19 Cal.App.3d 24, 32].) "The purpose of a quiet 
title action 'is to finally settle and determine, as between the parties, all conflicting claims to the 
property in controversy, and to decree to each such interest or estate therein as he [or she] may be 
entitled to.' [Citation omitted.]” (Deutsche Bank National Trust Co. v. Pyle (2017) 13 Cal.App.5th 513, 
523 [quoting Peterson v. Gibbs (1905) 147 Cal. 1, 5].) 

It is somewhat unclear whether the quiet title cause of action is asserted against NewRez, though the 
Court will construe the claim as made against the demurring defendant. (Compl. ¶ 18 [seeking quiet 
title against adverse claims to the Property by various named defendants and any "purported 
successor or assignee," without identifying NewRez by name]; Compl. p. 5, l. 25 – p. 6, l. 2 [identifying 
the parties against whom the quiet title cause of action is directed as "All Defendants" but listing 
defendants without NewRez].)  

Plaintiff's Opposition conspicuously ignores Code of Civil Procedure section 761.020(c) in citing the 
allegations of the Complaint which support the essential elements of this claim. Plaintiff does not 
direct the Court to any allegation in the Complaint that NewRez is asserting an adverse claim to the 
Property and setting forth the nature of the adverse claim asserted. (Opp. p. 6, l. 6 – p. 7, l. 6.) 
Further, Plaintiff now seems to admit NewRez is a loan servicer and not the holder of the 2005 loan 
or holder or beneficiary of the 2005 deed of trust (and/or possibly the 2007 loan and trust deed), 
but Plaintiff cites no authority that servicing a loan as agent for the holder or beneficiary of a 
deed of trust is the assertion of an adverse claim against the Property within the meaning of the 
quiet title statutes. 

The general demurrer to the first cause of action is sustained, with leave to amend. 

C. Cancellation of Instruments 

To state a claim for cancellation of an instrument, a plaintiff must allege, among other things, that the 
instrument is void or voidable, and the facts supporting the grounds on which the instrument is void 
or voidable. (Civ. Code § 3412; Hironymous v. Hiatt (1921) 52 Cal. App. 727, 731 ["[A]ll that is required 
either in pleading or proof is to show the facts constituting the invalidity of the instrument, whether 
they involve fraud, duress, accident, mistake, or, as in this case, a promise to make a gift and 
consequently without consideration. If, in other words, the instrument has been procured by fraud or 
accident, etc., then the fraud or accident or mistake should be pleaded; if the instrument is for any 
other reason void or voidable, then the facts showing it to be such, whatever be their nature, should 
be shown, and in such case, if the facts be well pleaded, a case is stated."].)  

The Court in Deutsche Bank National Trust Co. v. Pyle, supra, 13 Cal.App.5th 513 explained that a 
cause of action for cancellation of an instrument "is essentially a request for rescission of the 
instrument. [Citation omitted.] The effect of a decree cancelling an instrument is to place the parties 
where they were before the instrument was made, as if it had never been made. [Citation omitted.]." 
(Id. at 523 [emphasis added].) Implicit in these authorities is that the defendant named in the cause of 
action is a party to, or otherwise has an interest in, the instrument to be cancelled that warrants the 
party being named as a defendant and having an opportunity to defend against its cancellation. 
(See also Wolfe v. Lipsy, supra, 163 Cal.App.3d at 638 ["an action to remove a cloud on title, under 
Civil Code section 3412, is aimed at a particular instrument, or piece of evidence. [Citation omitted.] 
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To state a cause of action to remove a cloud, instead of pleading in general terms that the defendant 
claims an adverse interest, the plaintiff must allege, inter alia, facts showing actual invalidity of the 
apparently valid instrument or piece of evidence. [Citation omitted.]"].)  

Plaintiff argues generally the reasons the Interspousal Grant Deed and 2005 and 2007 deeds of trust 
were obtained fraudulently or otherwise in violation of her rights and should be canceled, but none of 
the arguments point to any acts, omissions or involvement of NewRez. Plaintiff's argument that a 
defendant's participation in the wrongful creation of the instruments to be canceled is not a 
requirement to state this cause of action (Opp. p. 8, ll. 7-8) does not mean that Plaintiff can name 
any person as a defendant without alleging facts that connect the defendant to the cancellation 
cause of action. While Plaintiff explains she named as defendants in this cause of action parties who 
are "even tangentially-related" to the instruments (Opp. p. 8, ll. 10-11), she cites no authority that 
those "tangentially-related parties" are proper defendants if Plaintiff does not allege facts that 
connect them to a legal or beneficial interest in the instruments or the facts giving rise to the claim 
for cancellation.  

The demurrer to the second cause of action is sustained, with leave to amend. 

D. Slander of Title 

The elements of slander of title are: " '(1) a publication, (2) which is without privilege or justification, 
(3) which is false, and (4) which causes direct and immediate pecuniary loss.' [Citation omitted.]" 
(Klem v. Access Ins. Co. (2017) 17 Cal.App.5th 595, 612 [quoting Manhattan Loft, LLC v. Mercury 
Liquors, Inc. (2009) 173 Cal.App.4th 1040, 1051].) Though Defendant questions whether this cause of 
action is actually directed to NewRez, the heading refers to "All Defendants" and the allegations refer 
to "Defendants" generally. (Compl. p. 8, l. 20, and ¶¶ 32, 36.)  

Plaintiff does not argue that she has alleged any facts essential to state this cause of action against 
NewRez, but rather argues discovery is continuing. (Opp. p. 11, ll. 9-21.) A fair reading of Plaintiff's 
allegations is that the slander of title claim challenges the recording of the Interspousal Grant Deed 
and 2005 deed of trust as the false publications that slandered Plaintiff's alleged title to the Property 
(Compl. ¶¶ 32-35), which Plaintiff all but concedes she has, and is not likely to have, facts to support 
any involvement by NewRez to support this claim against it. (Opp. p. 11, ll. 14-15 ["Plaintiff does not 
expect that discovery will reveal that Defendant NEWREZ has been involved in any Slander of Title"].) 
The allegations that NewRez "and their designees have continued to fail and refuse to help Plaintiff 
with regard to" the 2005 loan and "threaten foreclosure" of the Property do not state facts that 
NewRez made a false publication without privilege or justification as this cause of action requires, nor 
does Plaintiff argue that they do. (Compl. ¶ 38.) Plaintiff's Opposition effectively concedes the merit 
of the demurrer to this claim. 

NewRez also argues its conduct as loan servicer is subject to a qualified privilege under Civil Code 
section 47. The Court does not reach that issue, since the Court has found the slander of title cause of 
action deficient on the grounds set forth and in light of Plaintiff's intent to amend the Complaint.  

The demurrer to the third cause of action is sustained, with leave to amend. 

E. Declaratory Relief 

Code of Civil Procedure section 1060 provides, "Any person interested under a written instrument . . . 
or under a contract, or who desires a declaration of his or her rights or duties with respect to another, 
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or in respect to, in, over or upon property . . . may, in cases of actual controversy relating to the legal 
rights and duties of the respective parties" bring an action for declaratory relief. (Code Civ. Proc. § 
1060.) In its Reply, NewRez questions whether this cause of action is asserted against it. The heading 
of the cause of action refers to "All Defendants" listing the names of defendants without NewRez, but 
Plaintiff specifically alleges in paragraph 44 that she is seeking a declaration against any defendant 
standing in the shoes of PMG "such as" NewRez that those defendants are not entitled to payment 
from Plaintiff under the 2005 deed of trust. (Compl, p. 10, l. 4 and ¶ 44, p. 11, ll. 6-10.) 

Plaintiff has suggested that NewRez is not standing in the shoes of PMG as a party that acquired the 
2005 loan as alleged in paragraph 5 of the Complaint based on its role as a loan servicer for Wells 
Fargo, which undermines the basis of Plaintiff's claim for a declaration of rights and duties against 
NewRez alleged in paragraph 44 as a successor to PMG's interest in the 2005 loan and trust deed. 
The Complaint does not allege that NewRez is a loan servicer for that loan or any other deed of trust 
encumbering the Property. The declaratory relief cause of action is founded on the preceding causes 
of action which fail to adequately allege facts supporting those claims against NewRez, and Plaintiff 
seeks leave to amend her Complaint in any event in response to the demurrer.  

The demurrer to the fourth cause of action for declaratory relief is therefore sustained, with leave 
to amend. 

Leave to Amend 

In granting leave to amend, the Court is cognizant that the NewRez demurrer is the first challenge to 
the merits of the pleading and that Plaintiff should be given a chance to amend to allege additional 
facts necessary to allege the elements of these causes of action against NewRez, if she possesses 
additional facts, known or believed to exist based on information available, that would support relief 
against NewRez.  

Additional Arguments Raised by the Parties 

The Court does not reach the demurrers for uncertainty asserted by NewRez as the Court finds the 
causes of action, and the allegations regarding NewRez to the extent it is an intended defendant in 
each of the causes of action, deficient as pled for the reasons stated.  

In her Opposition, Plaintiff raises the issue of the Rosenthal Fair Debt Collection Act and NewRez's 
role as a potential "debt collector." The Court also does not reach the issue. Plaintiff has not alleged in 
the Complaint any claims or facts regarding NewRez's role as either a loan servicer or debt collector, 
except for an oblique reference in paragraph 34 to "Defendants," including NewRez, threatening 
foreclosure. 
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2. 9:00 AM CASE NUMBER:  MSC17-02539 
CASE NAME:  MANCHENO VS. BANIQUED 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DISMISS THE AMENDED COMPLAINT 
AS TO REGINALD ROBINSON 
*TENTATIVE RULING:* 
 
The hearing is continued to September 12, 2022 at 9 a.m. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC19-00051 
CASE NAME:  JOHNSON VS. HRUDA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
*TENTATIVE RULING:* 
 

The motion for summary adjudication, filed by plaintiff, Rose Marie Johnson, against 
defendants Nicholas Hruda and Seneca One LLC, is granted. Plaintiff has met her burden of proving 
each element of the causes of action at which the motion is directed, pursuant to Code of Civil 
Procedure, § 437c (p)(1).  

Plaintiff, having met her initial burden on summary adjudication, successfully shifted the 
burden to defendants to come forward with evidence indicating the existence of triable issues of one 
or more material facts. Because defendants Hruda and Seneca One have failed to demonstrate any 
triable issues of material fact in opposition to the motion, the motion must be granted.   

Factual Background 

After plaintiff Rose Marie Johnson won a $2 million prize in a California lottery scratch-off 
game, she was contacted by defendant Seneca One, LLC. Defendant Nicholas Hruda, as an employee 
of Seneca One, contacted her and traveled to California to meet with her in person, wherein Hruda 
told Johnson that he was a vice president of Seneca One. Hruda claimed he was an estate and 
wealth manager and made various recommendations concerning plaintiff’s investing in structured 
settlements. He proposed to help manage plaintiff’s assets and invest her money on her behalf. 
Plaintiff was persuaded by Hruda’s representations and agreed to use his services and follow 
his advice.  

Hruda brokered a structured settlement deal through Seneca One that was finalized in 
February 2016 for a lump sum payment of $400,000. Hruda obtained $15,000 in advance payment 
to cover fees allegedly associated with the structured settlement, but plaintiff was not required 
to pay such costs. Hruda also made other recommendations regarding purported investment 
opportunities, pursuant to which plaintiff wired a total of $215,000 to Hruda to invest on her behalf. 
However, Hruda never invested any of Johnson's money on her behalf.  

In the course of their interactions, Hruda told plaintiff he and his father were suffering from 
cancer and needed funds for cancer treatment. This was not true, but plaintiff nonetheless loaned 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  08/22/2022 

 

 

8 

 

Hruda a total of $50,225 dollars for nonexistent cancer treatments. 

In February 2017, Hruda brokered a second structured settlement deal through defendant 
U.S. Annuity Services, LLC for a lump sum payment of $325,000. On or about March 17, 2017, plaintiff 
received a lump sum, but when Hruda asserted that the amount transferred was "incorrect,” plaintiff 
believed him and sent $186,765 to an account he controlled to correct the error. 

In total, Hruda's misrepresentations induced Johnson to transfer at least $466,990 to Hruda, 
which Hruda used for his own benefit.  

Procedural Background 

Plaintiff filed this action in January 2019, alleging the following causes of action against 
Hruda: (1) Fraud; (2) Negligent Misrepresentation; (3) Conversion; (4) Breach of Fiduciary Duty; 
(5) Common Counts; (8) Constructive Trust, and; (9) Unjust Enrichment. Against Seneca One, she 
asserts the fourth, fifth, eighth, and ninth causes of action, as well as (6) vicarious liability, and (7) 
negligent hiring and supervision.  

Defendant Hruda and Seneca One have both filed general denials in response to the 
complaint. After they failed to respond to discovery, and upon a motion by plaintiff, the Court issued 
an order In January 2021 that deemed all of the requests for admission served on Hruda and Seneca 
One admitted. 

On July 1, 2021, plaintiff served a statement of punitive damages on Hruda, claiming she 
intended to seek $2 million. Plaintiff initially moved for summary judgment, but the motion was 
denied without prejudice in November 2021 due to plaintiff’s failure to meet her initial burden.  

Plaintiff later filed this motion for summary adjudication on April 29, 2022, requesting 
$466,990 in damages from Hruda and $400,000 in damages from Seneca One. In support of her 
motion, plaintiff provides her own declaration and a declaration from her attorney, Charlie W. Yu, 
who attaches the requests for admission to both defendants here, and the Court orders deeming the 
discovery admitted. 

Defendants have not opposed the motion.  

Standard 

A motion for summary judgment shall be granted when “all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a judgment as 
a matter of law.” (Code Civ. Proc., § 437c, subd. (c).) Summary adjudication works the same way, 
except it acts on specific causes of action or affirmative defenses, rather than on the entire complaint. 
(§ 437c, subd. (f).) A summary adjudication is properly granted only if a motion therefor completely 
disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of duty. 
(§ 437c, subd. (f)(1).) Motions for summary adjudication proceed in all procedural respects as a 
motion for summary judgment. (§ 437c, subd. (f)(2).) 

A plaintiff meets its burden of showing that there is no defense to a cause of action if plaintiff 
proves each element of the cause of action. (Code Civ. Proc., § 437c (p)(1).) The scope of the moving 
party’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. 
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(1990) 223 Cal. App. 3d 1, 18.)  

If a moving party satisfies the initial burden, the burden shifts to the opposing party to 
present specific facts showing that a triable issue of material fact exists. (Code Civ. Proc., § 437c (p).) 
The burden only shifts if the moving party successfully meets its burden. (Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 845, 850; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) 
Even where a motion is unopposed, or the opposition is flawed, the Court cannot grant summary 
judgment [or adjudication] unless the moving party meets its initial burden. (See Johnson v. Superior 
Court (2006) 143 Cal.App.4th 297, 305 [trial court order granting summary judgment reversed despite 
lack of timely-filed declaration that was proper under CCP § 2015.5 because unless defendant meets 
his initial burden, summary judgment cannot be granted “even if the opposing party does not 
respond sufficiently or at all.”].) 

Discussion 

1. Defendant Hruda 
 

a. Fraud / Negligent Misrepresentation (1st and 2nd Causes of Action)  

As noted in the motion, the elements of fraud are (a) misrepresentation (false representation, 
concealment, or nondisclosure); (b) knowledge of falsity (or 'scienter'); (c) intent to defraud, i.e., to 
induce reliance; (d) justifiable reliance; and (e) resulting damage." (Lazar v. Superior Court (1996) 12 
Cal.4th 631, 638, citations omitted; see also Civ. Code, §§ 1709-1710.) In a claim for negligent 
misrepresentation, the only difference from intentional fraud is that a defendant may honestly 
believe the truth of the statement(s). (CACI 1903.) 

Hruda has admitted to having “defrauded” plaintiff. (See Requests for Admission to Hruda, 
attached to Declaration of Charlie W. Yu as Exhibit B, hereinafter “RFAs to Hruda,” No. 22.) The term 
“defraud” is defined by Mirriam-Webster as a verb meaning “to deprive of something by deception or 
fraud.” This encompasses the elements of the tort.  

To the extent there remains any doubt, Hruda has also admitted the falsity of various 
statements made to plaintiff, who has in turn described her reliance on those statements. (See RFAs 
to Hruda, Nos. 5-8, 11-21; see also Declaration of Rose Marie Johnson in Support of Motion.) Code of 
Civil Procedure, section 437c, subdivision (c) states the court “shall consider […] inferences reasonably 
deducible from the evidence […].” (Emphasis added.) Specific intent to defraud may be inferred from 
all surrounding circumstances. (People v. Costello (1963) 223 Cal.App.2d 748, 751, citing People v. 
Weiss (1954) 123 Cal.App.2d 487, 491; Gagne v. Bertran (1954) 43 Cal.2d 481, 488 [“Defendant's 
intent to induce plaintiffs to alter their position can be inferred from the fact that he made the 
representation with knowledge that plaintiffs would act in reliance thereon”].)  

“[Admissions] against interest have a very high credibility value. This is especially true when, 
as in this case, the admission is obtained not in the normal course of human activities and affairs but 
in the context of an established pretrial procedure whose purpose is to elicit facts. Accordingly, when 
such an admission becomes relevant to the determination, on motion for summary judgment, of 
whether or not there exist triable issues of fact (as opposed to legal issues) between the parties, it is 
entitled to and should receive a kind of deference not normally accorded evidentiary allegations in 
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affidavits." (D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, 22, original italics.) 

Most of the other discovery procedures are aimed primarily at assisting counsel to prepare 
for trial. Requests for admissions, on the other hand, are primarily aimed at setting at rest a triable 
issue so that it will not have to be tried. (Cembrook v. Superior Court of San Francisco (1961) 56 Cal.2d 
423, 429.) Requests for admission constitute a vehicle of discovery to which the litigant is entitled as a 
matter of right, unless the opposing party successfully bears the burden of showing that they do not 
fall within the purview of the statute. (Gribin Von Dyl & Assocs. v. Kovalsky (1986) 185 Cal.App.3d 653, 
662, citing Cembrook, supra, at 427.) As a result, where a defendant does not avail himself of the right 
to object to the requests, he waives such right and cannot later avoid the binding effect of the 
deemed admissions. (Gribin, supra, at 662, citations omitted.)  

The admissions of liability by Hruda are enough to conclusively establish fraud and 
misrepresentation. Plaintiff sufficiently satisfies her initial burden on these causes of action.  

b. Conversion (3rd Cause of Action) 

The elements of a conversion claim are: (1) the plaintiff’s ownership or right to possession of 
the property; (2) the defendant's conversion by a wrongful act or disposition of property rights; and 
(3) damages. (Los Angeles Federal Credit Union v. Madatyan (2012) 209 Cal.App.4th 1383, 1387.) 

Here, plaintiff presents evidence that Hruda admitted to converting money from plaintiff. 
(See RFAs to Hruda, No. 25.)  As discussed with respect to fraud above, this sufficiently satisfies 
plaintiff’s initial burden on the cause of action for conversion.  

c. Common Counts and Unjust Enrichment (5th and 9th Causes of Action)  

To prevail on a common count for money had and received, the plaintiff must prove that the 
defendant is indebted to the plaintiff for money the defendant received for the use and benefit of the 
plaintiff. (Rutherford Holdings, LLC v. Plaza Del Rey (2014) 223 Cal.App.4th 221, 230, citations 
omitted.)  

Believing Hruda’s representations that he would manage her money and invest it on her 
behalf, plaintiff sent $466,990 to Hruda who then used the money for his own benefit without her 
consent. (SSUMF Fact Nos. 16-18.) Of this sum, $50,225 was allegedly “loans” for cancer treatments, 
$15,000 was related to false “costs” for the structured settlement deals, $215,000 was for investing 
on plaintiff’s behalf, and $186,765 was for an “incorrect transfer.” The money has not been paid back. 
(SSUMF Fact No. 20.) Accordingly, plaintiff has met her initial burden to show Hruda is indebted to 
her in the sum of $466,990.  

While scholars debate whether unjust enrichment is a cause of action, remedy, or general 
principle underlying various legal doctrines and remedies, the facts above clearly entitle plaintiff to 
recover what Hruda has obtained at her expense. As such, plaintiff has met her burden to show 
entitlement to summary adjudication on unjust enrichment. 

2. Seneca One 
 

a. Vicarious Liability (6th Cause of Action) 

Vicarious liability requires that a plaintiff show a tortfeasor was the agent/employee of the 
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defendant and that the agent was acting within the scope of his agency/employment when he 
harmed the plaintiff. (2 CACI 3701 (2022); Perez v. Van Grongingen & Sons (1986) 41 Cal.3d 962, 967.)  

Seneca One has admitted that Hruda was its agent and/or employee. (Requests for Admission 
to Seneca One, attached to Declaration of Charlie W. Yu as Exhibit C, hereinafter “RFAs to Seneca 
One,” No. 5.) As previously discussed, plaintiff has shown that Hruda committed fraud, converted her 
money, and is liable for unjust enrichment based on these torts. Seneca One further admits Hruda 
was acting as its agent and/or employee “when” he defrauded plaintiff. (RFAs to Seneca One, No. 14.)  

Other admissions, though repetitive, also show specifically how the torts by Hruda were 
committed within the scope of his employment. For example, Hruda arranged for the structured 
settlement deals on behalf of Seneca One. (RFAs to Seneca One, No. 6.) This sufficiently satisfies 
plaintiff’s initial burden of showing Seneca One is vicariously liable for Hruda’s harm. 

b. Negligent Hiring and Supervision (7th Cause of Action)  

In order to prove negligent hiring and supervision, plaintiff must show: (1) Seneca one hired 
Hruda; (2) Hruda was or became unfit or incompetent to perform the work for which he was hired; (3) 
Seneca One knew or should have known that Hruda was unfit/incompetent/posed a risk to plaintiff 
and that this unfitness/incompetence created a particular risk to others; (4) Hruda’s unfitness harmed 
plaintiff; and (5) Seneca One’s negligence in hiring/supervising/retaining Hruda was a substantial 
factor in causing plaintiff’s harm. (1 CACI 426 (2022).)  

Similar to other conclusive admissions discussed above, Seneca One admits it was negligent in 
failing to protect Johnson from Hruda’s actions. (SSUMF No. 25.) While Seneca One also admits 
certain components of the tort, the admission of liability is enough to conclusively establish this cause 
of action. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  MSC20-00697 
CASE NAME:  REDDING VS. BOGUESS; NUANCE 
 HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
*TENTATIVE RULING:* 
 
The hearing is continued to September 26, 2022, at 9am pursuant to stipulation. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-01797 
CASE NAME:  RODRIQUEZ VS. AYALA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 
This case arises out of a motor vehicle accident in which plaintiff Isaac Vaca Rodriguez (“Rodriguez” or 
“Plaintiff”) was injured after a collision with defendant Andrea Yvonne Ayala (“Ayala”). Ayala was 
returning home from work at the time of the accident. Ayala works for defendant East County 
Wollam House Bi-Bett Corporation (“Bi-Bett”). Before the Court presently is Bi-Bett’s motion for 
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summary judgment (“MSJ”). The MSJ contends that in driving home from work, Ayala was not acting 
within the scope of her employment with Bi-Bett, and therefore, Bi-Bett cannot be liable in this 
matter under the respondeat superior doctrine. Rodriguez opposes. 

Respondeat Superior Doctrine, Going and Coming Rule, and Business Errand Exception 

Under the doctrine of respondeat superior, an employer may be held vicariously liable for torts 
committed by an employee within the scope of employment. (E.g., Felix v. Asai (1987) 192 Cal.App.3d 
926, 931.) However, an employer generally is not responsible for torts committed by an employee 
who is going to or coming from work, which is called the going and coming rule. (E.g., Depew v. 
Crocodile Enterprises, Inc. (1998) 63 Cal.App.4th 480, 486-487.) Put differently, when an employee 
has a “local commute enroute to a fixed place of business at fixed hours in the absence of special or 
extraordinary circumstances,” the employee’s commute is not within the scope of their employment. 
(Hinojosa v. Workmen’s Comp. Appeals Bd. (1972) 8 Cal.3d 150, 157.) In Hinojosa, our Supreme Court 
noted that in the context of “the ordinary, local commute that marks the daily transit of the mass of 
workers to and from their jobs … employment … plays no special role in the requisites of portage 
except the normal need of the presence of the person for the performance of the work.” (Id.) 

Exceptions to the going and coming rule exist. Relevant here, the parties agree that one of 
those exceptions is a doctrine that has been called various names by various courts—the 
“special errand” exception, the “special mission” exception, or the “business errand” exception. 
“When an employee is engaged in a ‘special errand’ … for the employer it will negate the going and 
coming rule.” (Jeewarat v. Warner Bros. Entertainment, Inc. (2009) 177 Cal.App.4th 427, 436; internal 
citations omitted.) 

The Court will refer to it as the “business errand” exception, as recent authority states that this is the 
most precise nomenclature. (See, e.g., Sumrall v. Modern Alloys, Inc. (2017) 10 Cal.App.5th 961, 968; 
Moradi v. Marsh USA, Inc. (2013) 219 Cal.App.4th 886, 906-907.) Rodriguez contends that the 
business errand exception to the going and coming rule applies here. Bi-Bett says it does not. 

The business errand exception is stated as follows: 

If the employee is not simply on his way from his home to his normal place of work or 
returning from said place to his home for his own purpose, but is coming from his 
home or returning to it on a special errand either as part of his regular duties or at a 
specific order or request of his employer, the employee is considered to be in the 
scope of his employment from the time that he starts on the errand until he has 
returned or until he deviates therefrom for personal reasons. 

(Boynton v. McKales (1956) 139 Cal.App.2d 777, 789.) 

The business errand exception requires three factors to be met: “(1) the activity is extraordinary in 
relation to the employee’s routine duties, (2) the activity is within the course of the employee’s 
employment, and (3) the activity was undertaken at the express or implied request of the employer 
and for the employer’s benefit.” (Lantz v. Workers’ Comp. Appeals Bd. (2014) 226 Cal.App.4th 298, 
310.) 

In Felix v. Asai, supra, the Fifth District noted “[s]everal general examples” of the exception: 
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(1) an employee goes on a business errand for his employer leaving from his 
workplace and returning to his workplace. Generally, the employee is acting 
within the scope of his employment while traveling to the location of the 
errand and returning to his place of work; (2) the employee who is called to 
perform a special task for the employer at an irregular time. The employee is 
within the scope of his employment during the entire trip from his home to 
work and back to his home; (3) the employer asks the employee to perform a 
special errand after the employee leaves work but before going home. In this 
case, as in the other examples, the employee is normally within the scope of 
his employment while traveling to the special errand and while traveling 
home from the special errand. 

(Id. at pp. 931-932; citations omitted.) 

Legal Standard Applicable to Summary Judgment 

Bi-Bett contends that as against it, the action has no merit under Code of Civil Procedure (“CCP”) 
section 437c(o)(1), because Rodriguez cannot establish one or more elements of his cause of action; 
namely, that Ayala was acting within the scope of her employment with Bi-Bett at the time of the 
subject car accident. Section 437c(p)(2) supplies the applicable standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action … The 
plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

As the party moving for summary judgment, Bi-Bett has the burden of persuasion to show no triable 
issue of material fact exists and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if Bi-Bett successfully meets this burden does the 
burden shift to Rodriguez to make his own prima facie showing of the existence of a triable issue of 
material fact. (Id.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) 

In the present context, it is useful to note the specific application of the MSJ standard to the doctrine 
of respondeat superior, the going and coming rule, and the business errand exception. In the first 
instance, Bi-Bett bears the initial burden of furnishing prima facie evidence that it cannot be held 
liable under the doctrine of respondeat superior. This it has done, as the undisputed facts 
demonstrate that Ayala was commuting home from work when the accident occurred. Thus, in the 
first instance, the going and coming rule applies. It therefore becomes Rodriguez’s burden to present 
evidence to create a triable issue of fact that Bi-Bett is liable under the doctrine of respondeat 
superior; that is, to convince the Court that there is a reasonable inference that an exception to the 
going and coming rule (i.e., the business errand exception) applies. (Feltham v. Universal Protection 
Service, LP (2022) 76 Cal.App.5th 1062, 1068 [burden of proof is on the plaintiff to demonstrate that 
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the negligent act was committed within the scope of employment].) 

Factual Summary 

Many of the crucial facts are not disputed; the Court summarizes the undisputed facts here. 

On March 9, 2020, at approximately 7:15 a.m., Rodriguez and Ayala were involved in a car accident. 
(Plaintiff’s Sep. Stmt. in Opp. to Bi-Bett’s MSJ (“PSS”) ¶ 2.) Ayala was employed by Bi-Bett at the time 
of the accident. (PSS ¶ 3.) Ayala was driving home from her work shift, which began at approximately 
11:00 p.m. on March 8, 2020, and ended at 7 a.m. the next morning. (PSS ¶¶ 4-5.) As a general 
matter, Ayala worked 11 p.m. to 7 a.m., Tuesday through Saturday, but on the date of the accident 
(which was on a Monday morning), Ayala was covering a shift for a sick coworker. (PSS ¶¶ 9-10.) 
Although she did not normally work the eight-hour shift that commences Sunday night and concludes 
Monday morning, the actual work she performed during the March 8 to March 9 shift was not 
different from the work she ordinarily performed. (PSS ¶¶ 9-10; 19.) When an employee cannot work 
a scheduled shift, it is customary at Bi-Bett for another employee to cover that shift. (PSS ¶ 17.) 
(The Court notes here that Rodriguez does not dispute that fact. Rather, he objects to the evidence 
that supports it. As will be seen infra, Rodriguez’s objection is overruled.)  

Analysis 

Rodriguez relies on the second general example given in the Felix opinion. That is, in opposing 
the MSJ, Rodriguez contends that Ayala was performing a special task for Bi-Bett at an 
irregular time, because she was “called in to work on her day off at the specific request of her 
employer to cover for a sick employee just before the shift began[.]” (Opp. 9:1-3.) It follows, 
according to Rodriguez’s argument, that if an employee commutes to and from work as they 
always would, works the same hours they always would, at the same work location, and 
performs the same duties at work as they always would, but does so on a day the employee 
does not ordinarily work, at the specific request of the employer, and on short notice, the 
business errand exception to the going and coming rule applies. 

The case cited by the Felix opinion to illustrate the second category of business errand (on 
which Rodriguez relies) is General Ins. Co. v. Workers’ Comp. Appeals Bd. (1976) 16 Cal.3d 595 
(“General Insurance”).  

In the General Insurance case, our Supreme Court referred to the “special mission rule” and 
said that “[t]he employee’s conduct is ‘special’ if it is ‘extraordinary in relation to routine 
duties, not outside the scope of employment.’” (Id. at p. 601.) But the “special mission rule is 
ordinarily held inapplicable when the only special component is the fact that the employee 
began work earlier or quit work later than usual.” (Id.; citation omitted.) This passage 
suggests that the business errand exception to the going and coming rule is not triggered by 
performing the same duties at the same location, merely at a different time. 

Instructive is Baroid v. Workers’ Comp. Appeals Bd. (1981) 121 Cal.App.3d 558. In Baroid, the 
“special mission exception to the going and coming rule” was applied by the WCAB on the 
basis that the employee “was reporting ahead of his regularly scheduled shift as there was a 
special need for his services at that time in order to perform services which were part of his 
daytime duties … but extraordinary for the hour of 5:00 a.m.” (Id. at p. 567.) The Second 
District reversed. It considered that “[t]he question under the special mission exception is 
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whether [employee’s] trip to work … was ‘extraordinary in relation to routine duties, not 
outside the scope of employment.’” (Id. at p. 568 [citation omitted].) The opinion then cited a 
litany of cases wherein the special mission exception applied, and said: “the common thread 
is that something about the location of the work, the nature of the work, or the hour the 
work was performed deviated from that which was the customary, fixed or usual norm.” (Id. 
at p. 569.) The point is that the business errand exception did not apply because the 
employee was engaged in his normal and customary duties, and although not working his 
routine hours, the change in his working hours was part of the employer’s normal practice. 

In Schreifer v. Industrial Acc. Com. (1964) 61 Cal.2d 289, our Supreme Court said, echoing the 
example given in the Felix opinion, that “[s]pecial means extraordinary in relation to routine 
duties, not outside the scope of the employment.” (Id. at p. 295.) In that case, the injured 
employee was a police officer whose shift usually started at 7:00 p.m., but he received a call 
from his superior at 1:00 p.m. to report for duty “as soon as possible.” He got in a car accident 
going to work. Our Supreme Court said “[m]aking the trip at that time was a special service. 
The telephonic order from his superior to report early was not the usual manner of 
scheduling duty hours. There must have been some special need for Schreifer’s services at 
that time. (Id. at pp. 294-295.) The difference between Schreifer and the instant case is that 
the employee in Schreifer was responding to an emergency situation in response to an order 
from his superior that was not the usual manner of scheduling duty. 

In Los Angeles Jewish Community Council v. Industrial Accident Commission (1949) 94 Cal.App.2d 65, 
the employee, a librarian, normally worked 2:00 p.m. to 6:00 p.m. on Mondays through Fridays. The 
library scheduled special activities for a particular week. (Id. at p. 66.) The employee was informed 
that he would be expected to attend these special evening activities. The finding of a special mission 
rested on the fact that the employee was asked to come to work at an earlier time than usual and 
was being required to perform work that was different from ordinary evening work (although part of 
his daytime duties). (Id. at pp. 68-69.) Here, there is no difference in the work Ayala was asked to 
perform. 

In Lantz v. Workers’ Comp. Appeals Bd. (2014) 226 Cal.App.4th 298, the employee was killed in a car 
accident on his way home from work. (Id. at pp. 303, 305.) The employee had been “held over,” that 
is, required to work a second consecutive shift, and for that subsequent shift, his duties changed. (Id. 
at p. 306.) However, neither of these was extraordinary, because they were part of established 
procedures. (Id.) As a result, the business errand exception did not apply. That is much like our case in 
that neither Ayala’s work duties nor the manner of scheduling her for the additional shift was 
extraordinary. 

In any event, Lantz is not very helpful to the Court’s analysis here, because the Lantz decision rested 
chiefly on the conclusion that its review was confined to determining whether the WCAB’s decision 
below was supported by substantial evidence. As such, while the Lantz decision identified controlling 
principles of law, it did not engage in much analysis of those principles. (See id. at pp. 323-324 [“[w]e 
have not discussed those cases in detail … because they are not useful in determining the crucial 
issues in this case … our inquiry ended once we determined the WCAB’s finding was supported by 
substantial evidence.”].) 

In Feltham v. Universal Protection Svcs. LP (2022) 76 Cal.App.5th 1062, the going and coming rule 
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applied because the accident occurred after the employee finished her shift and while she was driving 
home in her personal vehicle, which she did not use for work. (Id. at p. 1069.) Plaintiff contended the 
business errand exception applied because employee worked extra shifts. (Id. at p. 1072.) The First 
District did not consider that question, holding that the business errand exception did not apply 
because the employee had not worked a double shift on the relevant day, and there “was nothing 
extraordinary about [employee’s] work schedule in the days preceding the accident.” (Id. at p. 1073.) 
Relevant here, the First District found it compelling that there was nothing “extraordinary about 
[employee’s] commute home. After her shift ended, as she had done numerous times before, 
[employee] dropped her mother off at work in the Inner Richmond neighborhood, then drove home 
to the East Bay. It was a normal commute no different in kind than the normal commute to perform 
the regular duties of [her] employment.” (Id. at p. 1073; internal citation omitted.) Here too was the 
commute “no different in kind than the normal commute” for Ayala. 

Another relevant case is Caldwell v. A.R.B. (1986) 176 Cal.App.3d 1028. In Caldwell, the employer 
stopped work at the jobsite due to inclement weather. (Id. at p. 1038.) The relevant employee then 
took “a regular commute home that was merely taken at an earlier time in the day than his regular 
commute” and there was “no evidence that [employee] was expected to perform some task that was 
extraordinary compared to his routine tasks.” (Id. at p. 1039.) The business errand exception did not 
apply. (Id.) That is similar to this case, in which Ayala took “a regular commute home,” and there is no 
evidence that she performed any task that was extraordinary compared to her routine tasks. 

A word more about some of the cases cited by the Court and the parties. Many of the cases that 
discuss the special errand exception to the going and coming rule arise in the worker’s compensation 
context. Those cases are required to construe the scope of an employer’s liability more broadly than a 
tort case. (Morales-Simental v. Genentech, Inc. (2017) 16 Cal.App.5th 445, 453.) Therefore, while 
these decisions “can be helpful in determining whether an employer should be vicariously liable,” 
they are “not controlling precedent.” (Id.) The Court has discussed several workers’ compensation 
cases in its analysis of the business errand exception. The Court has read those cases with the 
understanding that they are not controlling and that the application of the business errand exception 
necessarily will be a bit more broad in those cases than it should be here. 

Here, it is undisputed that the location of the work, the nature of the work, and the hour of 
the work did not deviate from that which was customary for Ayala; however, the day on 
which the work was performed did deviate from that which was customary for Ayala. But that 
change was a part of Bi-Bett’s normal practice in assigning shifts that needed to be covered 
due to an employee being sick. Rodriguez does not cite—and the Court cannot locate—any 
case that holds that performing the same work, at the same location, during the same hours, 
but on a different day, brings an employee’s commute outside the ambit of the going and 
coming rule. The Court does not read any of the cases cited by the parties in their briefs 
and/or discussed above to stand for the proposition that changing the day on which an 
employee works—even if on short notice—without changing the employee’s duties in some 
meaningful way, the work location, or the hours the employee works in some meaningful way 
compels application of the business errand exception to the going and coming rule. 

Ayala performed her same duties at the same time of day at the same location as her normal work. 
Her commute home was the same in both its route and the time at which it occurred. The only part 
that differed was the day of the week she worked. That is not extraordinary in relation to her routine 
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duties. “Whether an activity is extraordinary is based primarily on the place, time and nature of the 
additional work.” (Lantz, supra, 226 Cal.App.4th at p. 303.) To determine if an activity is 
“extraordinary in relation to the employee’s routine duties,” a court should consider “(1) changes in 
the location of the activity, (2) the timing of the activity relative to the normal work schedule, and (3) 
the nature of the tasks included in the activity.” (Id. at p. 310.) The “common thread that 
distinguishes the special mission from the normal work commute” is “[s]ome deviation in … the 
location, hour, and nature of the work to be performed by the employee.” (Id. at p. 317.) 

The place of Ayala’s work did not differ. The time of Ayala’s work did not differ relative to her normal 
work schedule. The nature of Ayala’s work did not differ. The additional shift was scheduled pursuant 
to Bi-Bett’s customary practice for filling a shift vacated by a sick employee. The cases cited by 
Rodriguez do not compel a different result. The business errand exception to the going and coming 
rule does not apply to the undisputed facts in this case, and based on the undisputed facts here, no 
contrary inference is capable of being drawn. (Sumrall, supra, 10 Cal.App.5th at p. 968. [application of 
business errand exception ordinarily a question of fact, unless the facts are undisputed and no 
conflicting inferences may be drawn from those facts].) 

Evidentiary Matters 

Rodriguez’s Objection No. 1 is overruled. Cathy Rodriguez’s declaration establishes both sufficient 
foundation and her personal knowledge concerning whether it is “common for Bi-Bett employees 
such as Ayala to cover the shifts of other coworkers who, for whatever reason, had to miss a work 
shift.” The statement is not hearsay. The objection cites passages of Ms. Rodriguez’s deposition 
testimony found on pages 41 through 46 as support. However, Plaintiff fails to provide the Court with 
those pages of Ms. Rodriguez’s deposition testimony. In any case, the passage found starting on line 
14 of page 36 and ending on line 17 of page 38 supports the Court’s conclusion. 

No other evidentiary objections were material to the Court’s ruling, and so the Court declines to rule 
on them. (See CCP § 437c(q).) 

Conclusion and Order 

The MSJ is granted. Bi-Bett shall prepare a form of judgment, separate and apart from any order on 
the MSJ, circulate it amongst counsel for approval as to form, and then present it to the Court for 
signature and entry. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-00682 
CASE NAME:  FEILER  VS.  THE FRAME GROUP 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 
 The motion for leave to file a cross-complaint, brought by defendant The Frame Group, Inc., 

is denied.  Defendant’s motion for leave to extend the discovery cutoff is also denied.  The basis for 

this ruling is as follows. 
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 A. The Cross-Complaint. 

Defendant acknowledges that the last day to timely file its cross-complaint was December 22, 2021, 

the date on which it filed its answer.  (Code Civ. Proc., § 428.50, subd. (a).)  Accordingly, this motion 

for leave to file a cross-complaint is governed by section 426.50 of the Code of Civil Procedure, which 

provides as follows: 

A party who fails to plead a cause of action subject to the requirements of this article, 
whether through oversight, inadvertence, mistake, neglect, or other cause 
[emphasis added], may apply to the court for leave to amend his pleading, or to file 
a cross-complaint, to assert such cause at any time during the course of the action.  
The court, after notice to the adverse party, shall grant, upon such terms as may be 
just to the parties, leave to amend the pleading, or to file the cross-complaint, to 
assert such cause if the party who failed to plead the cause acted in good faith 
[emphasis added].  This subdivision shall be liberally construed to avoid forfeiture of 
causes of action. 
 

Defendant has not met the statutory requirements for relief in two respects. 

Good Cause for Granting Relief 

 First, defendant has not explained, even in the most general terms, the “cause” for defendant 

failing to meet its original deadline.  Defendant knew about the claims to be asserted in the proposed 

cross-complaint when defendant filed its answer, because the facts supporting those claims are also 

alleged as affirmative defenses; in fact, the extensive “cross-allegations and averments” read more 

like a cross-complaint than an answer.  (See Answer, filed on 12-22-21, ¶¶ 2-24, pp. 2-14.)  Why then 

did defendant not file a cross-complaint with the answer, as required by statute?  Neither defendant’s 

opening papers nor defendant’s reply papers answer this question. 

Defendant seems to be taking the position that it can blithely disregard the statutory 

deadline, without excuse, and still have an automatic right to file a late cross-complaint any time.  

While the governing statute is liberal, the Court finds that it is not that liberal.  Some explanation 

must be provided.  Defendant provides none. 

Good Faith 

 The following is the pertinent chronology: 

2021 

12-9-21 At a case management conference, Judge Baskin (1) directed 

defendants to file an answer by December 22, 2021, and (2) set a 

non-expert discovery cutoff and mediation completion deadline of 

June 30, 2022. 

12-22-21 Defendants filed an answer. 
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2022 

7-5-22 Defendant The Frame Group, Inc. filed the pending motion.  

The motion was brought in part on the ground that “discovery is 

necessary to defend against Plaintiff’s Complaint …”  (Motion, filed on 

7-5-22, p. 2, lines 13-14.)  Thus, the extension of the discovery cutoff 

that plaintiff seeks applies not just to the proposed new cross-

complaint, but also to the original complaint and answer. 

7-6-22 At a case management conference, Judge Baskin extended the 

non-expert discovery cutoff and mediation completion deadlines to 

September 30, 2022.  Judge Baskin also limited written discovery to 

35 requests. 

8-15-22 In defendant’s reply, defendant seeks to have the discovery cut-off 

date extended so that it is “governed by the Code of Civil Procedure.”  

(Reply, p. 6, lines 1-3.)  That is, defendant seeks to have the cutoff 

date for all discovery — concerning both plaintiff’s complaint and the 

proposed new cross-complaint — extended a second time, from the 

end of September to 30 days before the February 23, 2023 trial date. 

Nowhere in the opening or the reply papers does defendant explain why it needs new 

discovery concerning the proposed cross-complaint, given the extensive overlap between 

the proposed cross-complaint and the “cross-allegations and averments” of defendants’ answer.  

As for discovery concerning plaintiff’s complaint, defendant does not explain why the extension that 

Judge Baskin has already granted — from June 30 to September 30, 2022 — is insufficient. 

 Given this history and the gaps in defendant’s papers, the Court must reluctantly conclude 

that defendant’s motion for leave to file a cross-complaint was not filed in good faith.  Rather, the 

intent of the motion was to evade Judge Baskin’s definitive rulings on the pretrial discovery cutoff.  

The Court will not allow the filing of an untimely cross-complaint to serve an improper purpose. 

 B. Motion To Extend. 

 Defendant’s motion to extend the discovery cutoff is denied without prejudice, on several 

grounds.  First, discovery motions should be filed separately; they are now assigned to Commissioner 

Dashman in Department 57.  Second, defendant has not explained why it did not comply with the 

discovery facilitator process.  Third, defendant has not explained what additional discovery it needs, 

and why the existing extension, through September 30, 2022, has not given defendant sufficient time 

to conduct any such additional discovery. 

 Defendant may file a separate motion to extend the discovery cutoff that addresses the 
above-listed concerns.  But the Court makes no ruling on whether such a motion would be deemed 
timely, and procedurally proper, by the judicial officer who hears the motion. 
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7. 9:00 AM CASE NUMBER:  MSC21-01449 
CASE NAME:  LESSER VS. WHITE GATE HOA 

 HEARING ON DEMURRER TO  1ST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant White Gate Homeowners’ Corporation’s Demurrer to First 

Amended Complaint (“FAC”). The Demurrer addresses each of the seven causes of action alleged 

in the FAC: (1) declaratory relief, (2) breach of the CC&Rs, (3) enforcement of equitable servitudes, 

(4) negligence, (5) nuisance, (6) breach of fiduciary duty, and (7) breach of covenant of good faith 

and fair dealing.  

Defendant’s Demurrer is overruled in part and sustained in part. Plaintiffs are granted leave to 

amend.  

Defendant’s request for judicial notice regarding the Declaration of Covenants, Condition and 

Restrictions of White Gate is granted. (Cal. Evid. Code § 452(h).) 

Summary of Allegations in the FAC 

Plaintiffs own property located at 33 and 27 Shawn Court in Alamo, California (the “Properties”). 

The Properties lie within the White Gate residential development, which is governed by Defendant 

White Gate Homeowners’ Corporation (“Defendant” or “White Gate”).  The Properties sit on a hill 

above a creek. The creek, banks of the creek, and most of the hillside between the Properties are 

owned by White Gate. In recent years, the creek has eroded the hillside below the Properties.  

White Gate is responsible for maintaining the common areas of the community, which includes the 

creek and hillside. Per the CC&Rs, White Gate is to “cause any and all other acts to be done which 

may be done which may be necessary to assure the maintenance of the Common Area in first class 

condition and repair.” White Gate was advised by engineering experts to install a retaining wall in the 

creek to shore up the hillside. When the HOA members refused to pay an “assessment of several 

thousand dollars apiece” to implement this fix, White Gate hired another firm to identify a less 

expensive solution.  

White Gate is planning to follow the suggestions of the less expensive recommendation over the 

coming years. Plaintiffs allege that these actions will not be sufficient to solve the erosion problem, 

nor address the immediate threat to the integrity of the hillside. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) The Court treats the demurrer as 

admitting all material facts properly pleaded but disregards contentions, deductions, or conclusions 

of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. (1984) 68 Cal.App.4th 445, 
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459.) 

A demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

In addition, the court will “accept as true both facts alleged in the text of the complaint and facts 

appearing in exhibits attached to it.” (Mead v. Sanwa Bank California (1998) 61 Cal.App.4th 561, 567.) 

“If the facts appearing in the attached exhibit contradict those expressly pleaded, those in the exhibit 

are given precedence.” (Ibid.) In addition, facts pleaded in the complaint are not accepted as true if 

they contradict or are inconsistent with facts judicially noticed by the court. (See e.g. Cansino v. Bank 

of America (2014 224 Cal.App.4th 1462, 1474 (rejecting allegation contradicted by judicially noticed 

facts; Weil & Brown et al., CAL. PRAC. GUIDE: CIV. PRO. BEFORE TRIAL (The Rutter Group 2020) ¶7:46 

and cases cited therein.) 

Analysis  

Declaratory Relief  

“A complaint for declaratory relief is legally sufficient if it sets forth facts showing the existence of an 

actual controversy relating to the legal rights and duties of the parties under a written instrument or 

with respect to property and requests that the rights and duties of the parties be adjudged by the 

court.” (Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606 quoting 

Wellenkamp v. Bank of America (1978) 21 Cal.3d 943, 947.) 

Defendant does not dispute that there is an actual controversy relating to the legal rights and duties 

of the Parties. Instead, Defendant argues that “the declaratory relief claim is derivative of the other 

causes of action, none of which sufficiently states a claim on which relief may be granted,” and 

therefore, “the demurrer to the First Cause of Action should be sustained.” (Demurrer at 3:19-21.) 

As discussed below, Defendant is incorrect in asserting that none the causes of action sufficiently 

state a claim on which relief may be granted. There are a number of viable claims. This includes 

Plaintiff’s claim for declaratory relief.  

Defendant’s demurrer to the first cause of action for declaratory relief is overruled. (CCP §431.10(e)). 

Breach of the CC&Rs 

The FAC alleges that Defendant White Gate Homeowners’ Corporation is a Common Interest 

Development Association which governs the White Gate residential development in Alamo, California. 

The Properties are located in the White Gate residential development. There is a Declaration of 

Covenants, Conditions and Restrictions (“CC&Rs”) which govern the development. The ‘common 

areas’ of the development, which includes the creek and the hillside at issue, are owned by White 

Gate.  

As alleged, pursuant to section 5.07D of the CC&Rs, White Gate is “responsible to ‘keep and maintain 

the Common Area in good condition and repair.’” (FAC ¶7.) “It further provides that White Gate ‘shall 

cause any and all other acts to be done with may be necessary to assure the maintenance of the 
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Common Area in first class condition and repair.’” (Ibid.) Plaintiffs allege that White Gate has failed to 

abide by these provisions of the CC&Rs by not building a retaining wall to protect the hillside. Instead, 

White Gate is opting to follow an alternate and cheaper recommendation on how to address the 

erosion issues related to the creek. 

Judicial deference 

Defendant contends the above allegations are insufficient to state a cause of action based on the 

doctrine of judicial deference. Defendant argues that California law defers to the maintenance and 

repair decisions of association boards, citing Lamdan v. La Jolla Shores Clubdominium Homeowners 

Assn. (1999) 21 Cal.4th 249. The judicial deference doctrine, however, is not a complete bar to a 

cause of action for breach of the CC&Rs. As explained by the Lamdan court: “Generally, courts will 

uphold decisions made by the governing board of an owners association so long as they [1] represent 

good faith efforts to further the purposes of the common interest development, [2] are consistent 

with the development’s governing documents, and [3] comply with public policy.” (Lamden 21 Cal.4th 

at 265 quoting Nahrstedt v. Lakeside Village Condominium Assn. (1994) 8 Cal.4th 361, 374.) 

Each of the above elements are not, and cannot, be determined at the pleading stage.  

 Uncertainty  

“[D]emurrers for uncertainty are disfavored, and are granted only if the pleading is so 

incomprehensible that a defendant cannot reasonably respond.’” (A.J. Fistes Corp. v. GDL Best 

Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 quoting Mahan v. Charles W. Chan Ins. Agency, Inc. 

(2017) 14 Cal.App.5th 841, 848 fn.3.) “A demurrer for uncertainty is strictly construed, even where a 

complaint is in some respects uncertain, because ambiguities can be clarified under modern discovery 

procedures.” (Ibid. citations omitted.) “[U]nder our liberal pleading rules, where the complaint 

contains substantive factual allegations sufficiently apprising defendant of the issues it is being asked 

to meet, a demurrer for uncertainty should be overruled or plaintiff given leave to amend.’” (Ibid. 

citations omitted.) 

Defendant contends that this cause of action is “subject to demurrer for uncertainty due to lack of 

specificity.” (Demurrer at 4:19-20.) The lack of specificity is allegedly that although “Plaintiffs 

reference Section 5.07D of the C&Rs regarding duties toward the common areas, they fail to set forth 

even that section in its entirety in haec verba, or to attach a copy of the CC&Rs to the FAC.” (Id. at 5:4-

7.) In addition, Defendant contends that Plaintiffs fail to cite all applicable provisions of the CC&Rs.  

Plaintiffs are not required attach a copy of the full contract at issue, or plead every single term 

contained therein. (See e.g. McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1489.) 

The FAC alleges the specific terms that Plaintiffs believe Defendant breached. If it turns out that there 

are other provisions that Plaintiffs are attempting to rely upon, Plaintiffs will need to seek leave to 

amend to so allege those portions of the CC&Rs. If there are other portions of the CC&Rs that 

Defendant believes are applicable to this matter, Defendant is free to cite to and rely upon those 

sections. The FAC is sufficient enough to put Defendant on notice regarding Plaintiff’s claims, and thus 
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is not ‘uncertain’ under the terms of CCP 430.10(f). 

 Barred by CC&Rs 

Defendant maintains that this cause of action is barred by the terms of the CC&Rs themselves, citing 

Section 8.07L, which states that any capital improvements in the Common Area that cost over $2,000 

must be approved by at least 2/3 of each class of membership voting. There are no allegations in the 

FAC, however, that state how much the proposed improvements would cost. Nor does Defendant ask 

the Court to take judicial notice of such a ‘fact,’ likely because such a request is not a proper request 

for judicial notice.  As such, that particular term does not come into play at this stage of the 

proceedings. A demur is limited to the scope of the pleadings and matters that are properly judicially 

noticed. (Blank, supra, 39 Cal.3d at 318.) There is nothing in the FAC or the CC&Rs that bar this cause 

of action.  

Based on the above, Defendant’s demurrer to the second cause of action for breach of the CC&Rs is 

overruled. (CCP §431.10(e), (f)). 

Enforcement of Equitable Servitude  

Plaintiffs maintain that the CC&Rs are enforceable as equitable servitudes. In reply, Defendant states: 

“This point is not contested.” (Reply at 5:6.) The California Supreme Court has made clear that CC&Rs 

are generally enforceable as equitable servitudes. (Nahrstedt v. Lakeside Village Condominium Assn. 

(1994) 8 Cal.4th 361, 368. Defendant contends that this cause of action is duplicative of the second 

cause of action and “fails for all the same reasons.” The demurrer to the second cause of action was 

overruled, however.  

Defendant’s demurrer to the third cause of action for enforcement of equitable servitudes is 

overruled. (CCP §431.10(e); Nahrstedt, 8 Cal.4th at 368.) 

Negligence  

“The essential elements of a cause of action for negligence are: (1) the defendant’s legal duty of care 

towards the plaintiff; (2) the defendant’s breach of duty – the negligent act or omission; (3) injury to 

the plaintiff as a result of the breach – proximate or legal cause; and (4) damage to the plaintiff.” 

(Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1103.) 

Of the above elements, the one in dispute is the alleged damage to Plaintiffs. Defendant maintains 

that the FAC only alleges possible future damages and purely economic losses (i.e. lost property 

value), which are not sufficient to allege a claim for negligence, citing Southern California Gas Leak 

Cases (2019) 7 Cal.5th 391, 414. The term ‘purely economic losses,’ is used “as shorthand for 

‘pecuniary or commercial loss that does not arise from actionable physical, emotional or reputational 

injury to persons or physical injury to property.” (Id. at 398.)  

Plaintiffs maintains that they have alleged actual physical damages, citing the paragraph 8 of the FAC 

which states, in relevant part, that “Plaintiffs’ properties have experienced landslides as a result of 

the above-referenced erosion…” Elsewhere in the FAC, it is noted that the hill upon which the 
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Properties sit is owned by White Gate and is where the erosion at issue has occurred. It is unclear 

from the FAC how this erosion has actually impacted Plaintiffs’ Property at this time. The single, 

general statement that the Plaintiffs’ Properties have “experienced landslides” is insufficient to show 

actual, cognizable damages related to the alleged erosion of the hillside.  

Based on the above, Defendant’s demurrer to the fourth cause of action for negligence is sustained 

with leave to amend. (CCP §431.10(e)) 

Nuisance  

A nuisance is defined, in relevant part, as: “Anything which is injurious to health, including, but not 

limited to, … [that which] is indecent or offensive to the senses, or an obstruction to the free use of 

property, so as to interfere with the comfortable enjoyment of life or property…” (Cal. Civil Code 

§3479.) A “public nuisance” is one “which affects at the same time an entire community or 

neighborhood, or any considerable number of persons…” (Cal. Civil Code §3480.) “A ‘private nuisance’ 

is defined to include any nuisance not covered by the definition of a public nuisance, and also includes 

some public nuisances.” (Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 

262, citations omitted.) 

Defendant contends that the FAC is deficient because it only alleges a fear of future injury, and not an 

ongoing nuisance. “[A] private nuisance action cannot be maintained for an interference in the use 

and enjoyment of land caused solely by the fear of a future injury.” (Koll-Irvine Center Property 

Owners Assn. v. County of Orange (1994) 24 Cal.App.4th 1036, 1041.  

Plaintiffs argue that they do allege an actual injury, in paragraph 8, which states, in pertinent part: 

“Plaintiffs’ properties have experienced landslides as a result of the above-referenced erosion….” 

They also cite to paragraph 38 which states, generally, that Defendant’s failure to abate the nuisance 

has interfered with plaintiffs’ use and enjoyment of their properties. These general, conclusory, 

contentions are not ‘facts’ showing that Plaintiffs’ use and enjoyment of their property has been 

impacted. Merely reciting the legal elements that need to be shown does not establish facts 

supporting those contentions. There are no factual allegations indicating how Plaintiffs’ use and 

enjoyment has been impacted. 

In addition to the above, he fifth cause of action is titled, simply, Nuisance, and does not state 

whether Plaintiffs are asserting a public nuisance cause of action or a private nuisance cause of 

action. The elements and requirements for proving each are different. (See e.g. Monks v. City of 

Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 303 quoting San Diego Gas & Electric Co., supra, 13 

Cal.4th at 937-38.) Plaintiffs need to allege what type of nuisance is at issue in this matter.  

Based on the above, Defendant’s demurrer to the fifth cause of action for nuisance is sustained with 

leave to amend. (CCP §431.10(e)) 

Breach of Fiduciary Duty  

“The elements of a cause of action for breach of fiduciary duty are: (1) existence of a fiduciary duty; 
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(2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.” (Stanley v. 

Richmond (1995) 35 Cal.App.4th 1070, 1086 citing Pierce v. Lyman (1991) 1 Cal.App.4th 1093, 1101.) 

A Plaintiffs point out, in California HOAs “owe a fiduciary duty to their members.” (Cohen v. Kite Hill 

Community Assn. (1983) 142 Cal.App.3d 642, 651.) Defendant does not dispute this contention of law. 

Instead, Defendant argues that it owes a fiduciary duty to the members as a whole. Defendant also 

claims, as it did with relation to the breach of the CC&Rs cause of action, that its business judgment 

decisions are not subject to review. As discussed above, however, that is not accurate. Those 

decisions are given deference, but are subject to review and must be exercised in good faith. Plaintiffs 

maintain that did not occur, and they have been injured as a result.  

Based on the above, Defendant’s demurrer to the sixth cause of action for breach of fiduciary duty is 

overruled. (CCP §431.10(e)) 

Breach of Covenant of Good Faith and Fair Dealing  

"[I]n California every contract contains an implied covenant of good faith and fair dealing that 'neither 

party will do anything which will injure the right of the other to receive the benefits of the 

agreement.' [Citations, internal omitted.]" (Wolf v. Walt Disney Pictures & Television (2008) 162 

Cal.App.4th 1107, 1120 [quoting Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 Cal.4th 

390, 400].) The covenant "finds particular application in situations where one party is invested with a 

discretionary power affecting the rights of another. Such power must be exercised in good faith. 

[Citations omitted.]" (Carma Developers (Cal.), Inc. v. Marathon Dev. Cal., Inc. (1992) 2 Cal.4th 342, 

372.) However, "the scope of conduct prohibited by the covenant of good faith is circumscribed by 

the purposes and express terms of the contract. [Citations omitted.]" (Id. at 373.) 

Defendant appears to contend that there is no such cause of action here, as it relies upon the CC&Rs 

as the contract at issue and “there is no alleged contract, nor privity of contract, between the 

Association and Plaintiffs” citing Treo @ Kettner Homeowners Assn. v. Superior Court (2008) 166 

Cal.App.1055 (“Treo”). Specifically, Defendant contends that Treo concluded that CC&Rs are not a 

‘contract’ for all purposes because, among other things, there is no ‘meeting of the minds’ between 

parties bound by them. (Demurrer at 10:2-5.) This is a disingenuous reading of Treo. 

Relevant to the issues in this matter, the court in Treo court held that “CC&Rs can reasonably be 

‘construed as a contract’ and provide a means for analyzing a controversy arising under the CC&Rs 

when the issue involved is the operation or governance of the association or the relationship between 

owners and between owners and the association; we do not believe, however, they suffice as a 

contract when the issue is the waiver pursuant to section 638 of the constitutional right to trial by 

jury.” (Treo 166 Cal.App. at 1066.) That is precisely the issue in this matter – a controversy arising 

under the CC&Rs dealing with the operation or governance of the association as well as the 

relationship between the owners and the association. Under such situations, Defendant’s own 

authority finds that CC&Rs can, and should, be ‘construed as a contract.’  

As the CC&Rs can be construed as a contract between the parties, and “every contract contains an 
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implied covenant of good faith and fair dealing,” Plaintiffs have properly alleged a cause of action for 

breach of the implied covenant.  

Based on the above, Defendant’s demurrer to the seventh cause of action for breach of the covenant 
of good faith and fair dealing is overruled. (CCP §431.10(e)) 

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-01449 
CASE NAME:  LESSER VS. WHITE GATE HOA 
MOTION TO STRIKE  PRAYERS FOR DAMAGES WITHIN 1ST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant White Gate Homeowners’ Corporation’s Motion to Strike Portions of 

the First Amended Complaint (“Motion”). The Motion is aimed at two portions of the prayer for relief, 

namely the requests for: (1) punitive damages, and (2) attorneys’ fees. 

Defendant’s Motion is granted in part and denied in part, as explained below.  

Summary of Allegations 

See tentative ruling on demurrer, line 7 above.  

Standard 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of motion to 

strike the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) §435(b)(1); Cal. Rules of Court, 

Rule 3.1322(b).) The court may, upon a motion or at any time in its discretion and upon terms it 

deems proper: (1) strike out any irrelevant, false, or improper matter inserted in any pleading; or 

(2) strike out all or any part of the pleading not drawn or filed in conformity with the laws of 

California, a court rule, or an order of the court. (CCP §§ 436(a)-(b); Stafford v. Schultz (1954) 42 

Cal.2d 767, 782 [“matter in a pleading which is not essential to the claim is surplusage; probative facts 

are surplusage and may be stricken out or disregarded”].) 

“In passing on the correctness of a ruling on a motion to strike, judges read allegations of a pleading 

subject to a motion to strike as a whole, all parts in their context, and assume their truth.” (Clauson v. 

Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Analysis  

Punitive Damages 

To support punitive damages, the complaint must allege the ultimate facts of the defendant’s 

oppression, fraud or malice. (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316.) Punitive damages are 

awardable only where there is clear and convincing evidence of “malice.” “‘Malice’ means conduct 

which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or safety of others.” 
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(Civ. Code, § 3294.) “Animus malus or evil motive, then, is the central element of the malice which 

justifies an exemplary award.” (G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 30.) 

The mere allegation that an intentional tort was committed is not sufficient to warrant 

punitive damages. (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166.) There must also 

be circumstances of “aggravation or outrage … or a fraudulent or evil motive on the part of 

the defendant.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 894.) 

“Not only must there be circumstances of oppression, fraud or malice, but facts must be 

alleged in the pleading to support such a claim.” (Grieves, 157 Cal.App.3d at 166.) “Punitive 

damages ‘are not a favorite of the law and the granting of them should be done with the 

greatest caution.’” (Troensegaard v. Silvercrest Indus., (1985) 175 Cal.App.3d 218, 227.) 

The FAC fails to allege any semblance of fraud, oppression, or malice. Accordingly, 

Defendants’ motion to strike the request for punitive damages in the prayer for relief is 

granted.  

Attorneys’ Fees 

The FAC seeks attorneys’ fees pursuant to Civil Code § 5975, which expressly authorizes the 

award of attorneys’ fees in an action to enforce a homeowners association’s governing 

documents. Defendant’s contention is that since the Second, Thirds, and Seventh Causes of 

Action, which relate to such enforcement, fail, the motion to strike is proper. However, the 

Court had overruled Defendant’s demurrer to the Second, Thirds, and Seventh Causes of 

Action. As such, the request for attorneys’ fees is proper.  

Based on the above, Defendant’s motion to strike the request for attorneys’ fees is denied. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-01977 
CASE NAME:  DANDREA VS. THE PEP BOYS MANNY MOE & JACK OF CA 
HEARING ON DEMURRER TO  1st Amended COMPLAINT 
*TENTATIVE RULING:* 
 
 Defendants Bryan Labart and Denise Guadalupe’s demurrer to the Third and Tenth Causes of 

Action in the First Amended Complaint is sustained without leave to amend.    

Background 

 Plaintiff Robert Dandrea worked as a Manager at the Pep Boys located at 520 Contra Costa 

Blvd. in Pleasant Hill.  Plaintiff alleges that in 2019 he reported illegal conduct perpetrated by the 

Assistant Manager to Defendant Bryan Labart in Human Resources.  Instead of investigating the 

complaint, Defendant Labart allegedly demeaned Plaintiff. 

 Plaintiff alleges he sustained a workplace injury on September 9, 2019. He reported the injury 

to Defendant Labart but reasonable accommodations were not provided.  Moreover, Plaintiff alleges 
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his Area Manager, Defendant Denise Guadalupe, demeaned him in the presence of a retail manager 

because of his medical condition.  Plaintiff was later suspended and terminated on September 19, 

2019.   Plaintiff alleges he was subjected to harassment, discrimination and retaliation based on 

his medical condition, disability, requests for reasonable accommodations and for reporting 

unlawful conduct.    

Demurrer 

 Pursuant to Code of Civil Procedure § 430.13(e) Defendants Bryan Labart and Denise 

Guadalupe demur to the Third (Harassment in Violation of FEHA) and Tenth (Intentional Infliction of 

Emotional Distress) Causes of Action on the ground each of these causes of action fail to state facts 

sufficient to constitute a cause of action against moving Defendants. 

 Plaintiff opposes the demurrer, arguing complaints are to be liberally construed and the FAC 

is sufficient to inform Defendants “of the nature of” this case. 

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 

law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 

Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 

admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 

complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 

Civil Procedure § 452.)  A demurrer lies only for defects appearing on the face of the complaint or 

from matters of which the court must or may take judicial notice. 

3rd C/A (Harassment in Violation of FEHA) 

 Demurrer to the Third Cause of Action for Harassment is sustained without leave to amend as 

to Defendants Labart and Guadalupe. 

 Incorporating the general allegations alleged in the complaint by reference, Plaintiff also 

alleges in the FAC that in 2019, he was harassed by Defendant Bryan Labart. Plaintiff alleges that on 

each occasion he would complain of the illegal activities perpetrated by the then Assistant Manager, 

Defendant Labart would demean Plaintiff in an effort to deter him from voicing valid concerns and 

complaints.  Plaintiff alleges Labart was even more demeaning towards him after he suffered his 

workplace injury. (FAC, ¶ 19.) 

 As to Defendant Denise Guadalupe, Plaintiff alleges she suspended him in the presence of a 

Retail Manager and openly demeaned him on account of his medical condition/disability in the 

presence of the Retail Manager.  (FAC, ¶ 20) 

   “The FEHA prohibits an employer from harassing an employee “because of … physical 

disability.” ([Gov.] § 12940, subd. (j)(1).)” (Cornell v. Berkeley Tennis Club (2017) 18 Cal.App.5th 908, 

927.)  The elements for a harassment claim under FEHA are: (1) the plaintiff belongs to a protected 

group; (2) the plaintiff was subject to unwelcome harassment; (3) the harassment was based on the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  08/22/2022 

 

 

29 

 

protected attribute; (4) the harassment "was sufficiently pervasive so as to alter the conditions of 

employment and create an abusive working environment"; and (5) respondeat superior. Fisher v. San 

Pedro Peninsula Hosp., 214 Cal. App. 3d 590, 608-609.)   

 Defendants demur to the Third Cause of Action on the ground Plaintiff’s allegations against 

Labart and Guadalupe fail as a matter of law since Plaintiff failed to allege severe and pervasive 

conduct by either Labart or Guadalupe.   

 As to Defendant Labart, Defendants argue Plaintiff’s generalized conclusory assertions are 

without any factual support to show Plaintiff was subjected to severe or pervasive conduct that 

altered the conditions of employment. Plaintiff alleged Labart “demeaned” him after he reported 

illegal conduct by another employee. There is no indication of how many times this occurred to show 

a pattern after his “disability.” Plaintiff’s suspension occurred a week after the injury.  Additionally, 

Defendants argue the allegation that Labart was "even more demeaning towards Plaintiff after he 

suffered his workplace injury" is insufficient to establish that LABART's conduct was due to Plaintiffs 

alleged medical condition/disability.  Plaintiff’s other allegations regarding Labart’s ignoring his 

complaints, are personnel management related activity and do not support the harassment claim. 

 As to Defendant Guadalupe, the only allegation is Plaintiff was suspended by Guadalupe in 

the presence of a Retail Manger and Guadalupe openly demeaned Plaintiff on account of his medical 

condition/disability.  Defendants argue Plaintiff does not provide any specific facts to support the 

conclusory assertion that Guadalupe demeaned him.  Additionally, a single incident of demeaning 

conduct does not rise to the level of “severe” and “pervasive.” Moreover, Defendants argue that 

suspending Plaintiff in the presence of the Retail Manager was nothing more than personnel-related 

decisions.   (See Reno v. Baird (1998) 18 Cal.4th 640, 646-647.) 

 In the opposition, Plaintiff argues the Third Cause of Action has been sufficiently pled.  

Plaintiff has pled he is a member of a protected group and was subjected to unwelcome harassment.  

Plaintiff argues that based on the temporal proximity alone, a jury could deduce that the 

harassment was based on Plaintiff’s reported disability.  (See Bell v. Clackamas County (9th 

Cir.2003) 341 F.3d 858, 865-66.) He argues the fact that he experienced worse harassment after 

he reported a workplace injury and requested accommodations is a strong indication that he was 

harassed because of his medical condition/disability. 

 Secondly, Plaintiff argues “official employment actions,” done in furtherance of a 

supervisor’s role, can have the secondary effect of communicating a hostile message.  (Roby v. 

McKesson Corp. (2009) 47 Cal.4th 686, 709.)  Here, every time Plaintiff made a complaint to 

Defendant Labart, Defendant Labart would openly demean him. Defendant ignored his 

complaints and requests for reasonable accommodations.  Plaintiff argues this was not 

“commonly necessary personnel management action.” Plaintiff argues he has sufficiently pled an 

action for harassment. 

 Defendants note in the Reply that there are no allegations of hostile, severe, pervasive or 
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abusive conduct on the part of these individually named defendants. Moreover, Plaintiff has failed to 

plead facts to show how he was actually “harassed” or “demeaned.”  Instead, Plaintiff conflates the 

elements of retaliation and harassment.  Moreover, our Supreme Court has criticized plaintiffs for 

naming their supervisors personally in these types of cases. It stated: 

‘[I]mposing personal liability against individual supervisory employees adds little to an 
alleged victim's legitimate prospects for monetary recovery. The plaintiff-employee's 
primary target remains the employer. Adding individual supervisors personally as 
defendants adds mostly an in terrorem quality to the litigation, threatening individual 
supervisory employees with the spectre of financial ruin for themselves and their 
families and correspondingly enhancing a plaintiff's possibility of extracting a 
settlement on a basis other than the merits. 
 

(Reno v. Baird (1998) 18 Cal.4th 640, 653.) 

  Additionally, Plaintiff argued in the Opposition, that “the proximity in timing between a 

protected activity and an employer’s adverse action can allow a jury to infer that a plaintiff has 

been harassed for engaging in protected activity.” The three cases Plaintiff rely on—Dawson v. 

Entek Int'l (9th Cir. 2011) 630 F.3d 928, Bell v. Clackamas County (9th Cir. 2003) 341 F.3d 858, and 

Miller v. Fairchild Industries, Inc. (9th Cir. 1986) 797 F.2d 72—are retaliation cases, not harassment 

cases.   The claims for retaliation and discrimination against moving defendants have already been 

dismissed on the ground the retaliation claim cannot be asserted against an individual supervisor 

under FEHA. 

 Defendant argues Plaintiff’s other cases, Roby v. McKesson Corp. (2009) 47 Cal.4th 686 and 

Cornell v. Berkeley Tennis Club (2017) 18 Cal.App.5th 908, are not helpful as they involve managerial 

actions that were clearly couched in discriminatory animus toward the plaintiffs.  Here, there is are no 

fact-based allegations of discriminatory animus other than Plaintiff alleged Defendants “demeaned” 

him on one occasion by Guadalupe and it unclear how many times by Labart. Defendants argue these 

instances that Plaintiff described as demeaning do not rise to the level of “extreme” nor show a 

“concerted pattern of harassment.” 

 The Court finds Plaintiff’s First Amended Complaint fails to state a cause of action for 

harassment.  To be actionable, a “claim of disability harassment requires a showing ‘that the conduct 

complained of was severe enough or sufficiently pervasive to alter the conditions of employment and 

create a work environment that qualifies as hostile or abusive to employees because of their 

[disability].’ [Citation.]” (Cornell v. Berkeley Tennis Club (2017) 18 Cal.App.5th 908, 927.)  “‘A hostile 

working environment is shown when the incidents of harassment occur in concert or with a regularity 

that can reasonably be termed pervasive.’ [Citation.]” (Etter v. Veriflo Corp. (1998) 67 Cal.App.4th 

457, 463.) 

   Plaintiff’s allegations in the amended complaint are not sufficient to show Defendants’ 

conduct was pervasive or severe enough to sustain a claim for harassment. As to Defendant 

Guadalupe, Plaintiff alleges only one incident where Guadalupe “demeaned” him.  
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“Actionable harassment consists of more than “annoying or ‘merely offensive’ comments in 

the workplace,” and it cannot be “occasional, isolated, sporadic, or trivial; rather, the employee must 

show a concerted pattern of harassment of a repeated, routine, or a generalized nature.” (Lyle v. 

Warner Brothers Television Productions (2006) 38 Cal.4th 264, 283.)  Plaintiff failed to do so in respect 

to Defendant Guadalupe. 

 As to Defendant Labart, Plaintiff alleges Defendant Labart demeaned him prior to his work 

place injury.  Plaintiff does not allege the conduct was directed at him based on any protected status.  

The FEHA prohibits harassment based on a protected status.  The allegations of harassment prior to 

Plaintiff’s injury is not associated with any protected status and are not relevant unless tethered to a 

protected status. 

 After his workplace injury, Plaintiff alleges Defendant Labart “demeaned” him even more 

based on his medical condition resulting from his workplace injury.   Plaintiff’s conclusory allegation 

that Defendant Labart demeaned him does not provide information of the extreme nature of the 

conduct. Neither can it be inferred from the facts that the conduct was pervasive.  Furthermore, 

there are no allegations as to the conduct being a concerted pattern or that it changed the working 

conditions.    

  Plaintiff has had ample opportunity to plead the cause of action.  Plaintiff has not 

demonstrated how he may cure the deficiencies. The demurrer is sustained without leave to amend. 

 10th C/A (Intentional Infliction of Emotional Distress) 

 Labart and Guadalupe’s demurrer to the Tenth Cause of Action is sustained without leave to 

amend. 

 Plaintiff alleges he contacted Defendant Labart at the Defendants’ Human Resources 

Department to report illegal conduct by the Assistant Manager.  Defendants failed to investigate.  

Instead, Defendant Labart would demean Plaintiff to deter him from voicing his concerns. 

Plaintiff continued to complain and Defendant Labart was even more demeaning after Plaintiff’s 

workplace injury.  Plaintiff alleged Defendant Guadalupe openly demeaned him in the presence of a 

Retail Manager. 

 Plaintiff alleges Defendants’ conduct, harassment, and wrongful termination based on his 

medical condition and/or disability caused Plaintiff to suffer severe emotional distress and mental 

anguish.  Plaintiff alleged Defendant acted outrageously with the intent of causing (or with reckless 

disregard of the probability of causing) severe emotional distress. 

 A cause of action for intentional infliction of emotional distress requires: (1) extreme and 

outrageous conduct by [defendants] with the intention of causing, or reckless disregard of the 

probability of causing, emotional distress; (2) severe or extreme emotional distress; and (3) actual and 

proximate causation of the emotional distress by the [defendants'] outrageous conduct. [Citation.]” 

(Belen v. Ryan Seacrest Productions, LLC (2021) 65 Cal.App.5th 1145, 1164.) “Conduct is considered 

outrageous when it is “so extreme as to exceed all bounds of that usually tolerated in a civilized 
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community.” (Ibid.)  “Severe emotional distress means, then, emotional distress of such substantial 

quantity or enduring quality that no reasonable man in a civilized society should be expected to 

endure it.”  (Fletcher v. Western National Life Ins. Co. (1970) 10 Cal.App.3d 376, 397.) 

 Here, Plaintiff alleges the same conduct that forms the bases of the harassment claims.  

Defendants demur on the ground Plaintiff failed to allege conduct that amounts to “extreme and 

outrageous.”  Defendants argue the disciplinary action and termination is insufficient to support the 

IIED claim. Also, ignoring Plaintiff’s whistleblower complaints do not constitute “extreme and 

outrageous” conduct.  These are personnel management activities.  “Managing personnel is not 

outrageous conduct beyond the bounds of human decency, but rather conduct essential to the 

welfare and prosperity of society. A simple pleading of personnel management activity is insufficient 

to support a claim of intentional infliction of emotional distress, even if improper motivation is 

alleged.”  (Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 80.) Even if the personnel 

action was without cause, it does not constitute “outrageous” conduct. 

  Moreover, Defendants argue Plaintiff’s claim of emotional distress suffered as result of 

employment decision is subject to the exclusive remedy provision of the workers’ compensation law. 

(See Cole v. Fair Oaks Fire Protection Dist. (1987) 43 Cal.3d 148, 160; Shoemaker v. Myers (1990) 52 

Cal.3d 1, 25.) 

 In opposing the demurrer, Plaintiff argues the FAC has stated numerous facts that show 

Defendants engaged in extreme and outrageous behavior.  Plaintiff argues that he alleged he was 

fired for requesting accommodations for his medical condition/disability and for reporting illegal 

conduct.  Plaintiff argues that discrimination is sufficiently outrageous conduct for the tort of IIED.  

“[Courts considering intentional infliction of emotional distress claims have clearly ruled that such 

claims can be brought where the ‘distress is engendered by an employer's illegal discriminatory 

practices.’ (Graves v. Johnson Control World Servs. (N.D.Cal. Mar. 13, 2006) 2006 U.S.Dist.LEXIS 13677, 

at *35.) 

 In the Reply, Defendants reiterate that managerial actions such as terminating an employee, 

in and of itself does not constitute extreme or outrageous conduct. (Janken v. GM Hughes 

Electronics (1996) 46 Cal.App.4th 55, 80.) Even in the event of wrongful discharge, this does not 

constitute grounds for IIED.  Plaintiff alleges he was fired for requesting accommodations for his 

medical condition/disability, but this does not constitute extreme or outrageous conduct sufficient to 

support IIED claim.  Managing personnel is not outrageous conduct beyond the bounds of human 

decency. (Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 80.)  

 Defendants argue Plaintiff asserts no ultimate fact that could constitute “outrageous” 

conduct “beyond the bounds of that usually tolerated in a civilized community.” (See Lawler v. 

Montblanc North America LLC, (9th Cir. 2013) 704 F.3d 1235, 124.)  

   The FAC does not allege “extreme and outrageous conduct.”  Here, Plaintiff alleges his 

whistleblower complaints were ignored, he was demeaned before his workplace injury, and 

demeaned even more after his injury. Plaintiff was suspended and later terminated (which are actions 

by the employer and not the individual defendants.).  “An essential element of such a claim is a 
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pleading of outrageous conduct beyond the bounds of human decency.”  (Janken v. GM Hughes 

Electronics (1996) 46 Cal.App.4th 55, 80.)   Plaintiff has not alleged conduct beyond the bound of 

human decency on the part of Labart and Guadalupe.  Plaintiff cannot allege an essential element of 

the claim. The demurrer is sustained without leave to amend. 

 
 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02039 
CASE NAME:  MARSHALL VS. SHEY, MD 
 HEARING ON DEMURRER TO:  PLAINTIFF'S COMPLAINT FOR DAMAGES 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by Defendant Shey, MD to plaintiff’s complaint for wrongful death. 
Defendant complied with the statutory meet and confer requirements. Plaintiff failed to file an 
opposition to the demurrer. For the reasons stated below the demurrer is granted with leave to 
amend. Plaintiff shall serve file an amended complaint no later than August 29, 2022.  
 
“It is black letter law that demurrer tests the legal sufficiency of the allegations in a complaint.” (Lewis 
v. Safeway, Inc. (2015) 235 Cal.App.4th 385, 388.) In ruling on a demurrer, the court must “liberally 
construe[]” the allegations of the complaint. (Code Civil Procedure section 452.) “This rule of liberal 
construction means that the reviewing court draws inferences favorable to the plaintiff, not the 
defendant. (Perez v. Golden Empire Transit Dist. (2012) 209 Cal.App.1228, 1238.) 
 
Code of Civil Procedure section 377.60 establishes standing as follows: 
 
“[a] cause of action for the death of a person caused by the wrongful act or neglect of another may be 
asserted by any of the following persons or by the decedent’s personal representative on their behalf: 
(a) The decedent’s surviving spouse, domestic partner, children, and issue of the deceased children, 
or, if there is no surviving issue of the decedent, the persons, including the surviving spouse or 
domestic partner, who would be entitled to the property of the decedent by intestate 
succession…(b)(1) Whether or not qualified under subdivision (a), if they were dependent on the 
decedent, the putative spouse, children of the putative spouse, stepchildren, parents, or the legal 
guardians of the decedent if the parents are deceased.” 
 
(Code Civ. Proc., § 377.60 subds. (a)(b)(1).) 
 
In the present case Plaintiff has not established facts showing standing to bring a wrongful death 
action. Plaintiff has not established that he or she is a person described in Code Civ. Proc., §377.60 
subds. (a)(b)(1) or a representative bringing the action on their behalf.  Plaintiff has alleged that she is 
the biological mother of decedent and has sustained the loss of his love, companionship, comfort, 
care, assistance, protection, affection, and moral support. However, there are no facts alleging 
Plaintiff was dependent on decedent. 
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11. 9:00 AM CASE NUMBER:  MSC22-00297 
CASE NAME:  MARNISHA SIMUEL VS TONY MOSS 
 *HEARING ON MINOR'S COMPROMISE  PTN FOR APPROVAL OF COMPROMISE OF CLAIM OR 
ACTIOM OR DISPOSITION OF PROCEEDS OF JUDGMENT FOR MINOR OR PERSON W/DISABILITY 
*TENTATIVE RULING:* 
 
The Court approves minor’s compromise in this matter.  

 
 

  

    

12. 9:00 AM CASE NUMBER:  MSC22-00297 
CASE NAME:  MARNISHA SIMUEL VS TONY MOSS 
 *HEARING ON MINOR'S COMPROMISE  PTN FOR APPROVAL OF COMPROMISE OF CLAIM OR 
ACTION OR DISPOSITION OF PROCEEDS OF JUDGMENT FOR MINOR OR PERSON W/A DISABILITY 
*TENTATIVE RULING:* 
 
The Court approves minor’s compromise in this matter.  

 
 

  

    

13. 9:00 AM CASE NUMBER:  MSN21-2279 
CASE NAME:  RE THE PTN OF BARRINGTON FUNDING, LLC 
 *HEARING ON MOTION IN RE:  FOR CONFIRMATION OF PRIOR ORDER APPROVING PETITION 
*TENTATIVE RULING:* 
 
The Court confirms the prior order approving petition on transfer of structured settlement payment 
rights. The Court approves the amendment reflecting assignee as Leeds United Capital, LLC, instead 
of St. James Receivables, LLC. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  N22-0989 
CASE NAME:  IN MATTER OF APPLICATION OF DONNA MARIE DELL 
 HEARING ON PETITION IN RE:  PETITION FOR DECLARATORY JUDGMENT 
*TENTATIVE RULING:* 
 
Petitioner’s request for declaratory relief is granted. 

 
 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  08/22/2022 

 

 

35 

 

 
    

15.   9:00 AM CASE NUMBER:  N22-1126 
CASE NAME:   CLAIM OF: VALARIE HEUMANN 
  *HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
The Court approves minor’s compromise in this matter.  

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

16. 9:00 AM CASE NUMBER:  MSC21-01449 
CASE NAME:  LESSER VS. WHITE GATE HOA 
 HEARING IN RE:  JOINDER IN DEMURRER TO AND MOTION TO STRIKE AMENDED COMPLAINT, BY 
DIRECTOR DEFENDANTS 
*TENTATIVE RULING:* 
 
Before the Court is Defendants Gretchen Bryce, Bart Brandenburg, Trisha Meyer, Joseph Arton, and 

David Ash’s (collectively “Defendants”) Joinder in Demurrer to and Motion to Strike First Amended 

Complaint (“Joinder”).  

Defendants appear to include their full argument for joining White Gate Homeowners’ Corporation’s 

Demurrer and Motion to Strike in the Notice of their joinder “motion.” It reads in full as follows: 

The arguments raised in support of the Association’s demurrer are equally applicable 

to the same causes of action asserted as against Defendants. Additionally, Plaintiffs 

are not entitled to an award of punitive damages or attorneys’ fees as against the 

joining Defendants, for the same reasons stated in the Association’s motion to strike. 

Defendants do not present any type of memorandum of points and authorities in support of their 

joinder, nor do they cite any authority for their position. In accordance with California Rules of Court 

3.1112 “the papers filed in support of a motion must consist of at least the following: (1) A notice of 

hearing on the motion; (2) The motion itself; and (3) A memorandum in support of the motion or 

demurrer.”  A Notice of Motion must be a separate document, and must include specific information. 

(Cal. R. Ct. 3.1110.)  

Defendants’ Joinder does not meet any of the above requirements. If it is to be considered a Notice 

for the joinder motion, then there is no motion – and no memorandum in support thereof. If it is to 

be considered the motion/memorandum in support thereof, then there is no proper Notice for the 

Joinder. Either way, Defendants attempted Joinder is improper.  

Not only does it not meet the basic format requirements for a motion, it completely fails to make any 

legal arguments whatsoever. For example, Defendants claim that the arguments raised by the 

Association are “equally applicable” to the individual Defendants, without explaining how issues of 
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duty apply equally to the entity Association and the individual board members of the Association, and 

without any legal citation. Are the individual Defendants conceding that if the Association is held 

liable under one of the causes of action, that they are each individually liable as well? Is the fiduciary 

duty of the Association coextensive with the duty of each of the individual board members? Can the 

individual board members be charged with breach of the CC&Rs? Are the standards for finding 

negligence on behalf of the Association the same as for finding the individual board members were 

negligent?  

It does not appear to the Court that the arguments raised by the Association are “equally applicable” 

to the individual Defendants.  

In addition to the above, a party is required to meet and confer with the opposing party before filing a 

demurrer or motion to strike. (California Code of Civil Procedure 430.41, 435.5.) The moving party is 

required to file a declaration confirming the meet and confer, or attempts thereto. (Ibid.) Here, 

Defendants attempt to “incorporate by reference said meet-and-confer session conducted by 

Association with respect to its demurrer and motion to strike.” This is inappropriate.  

The meet and confer letter attached to the Declaration of Russell Higgins in support of the 

Association’s demurrer and motion to strike states only that counsel “represent White Gate 

Homeowners’ Corporation in this case.” (Higgins Decl. Ex. A.) There is no indication at all that they 

represent the individual defendants, nor that they are attempting to meet and confer on their behalf. 

It is worth noting that the caption for the Joinder does not even indicate that counsel represents the 

individual defendants. It merely states that they are “Attorneys for Defendant WHITE GATE 

HOMEOWNERS’ CORPORATION.” The signature block indicates that same.  

As noted above, it does not appear that the arguments raised by the Association are “equally 

applicable” to the individual Defendants. The meet and confer “shall” include a discussion of the legal 

support for the Parties’ positions. (CCP §430.41(a)(1).) As the meet and confer letter only outlined the 

positions of the Association, the meet and confer was deficient with respect to the positions of the 

individual Defendants.  

Given the above, Defendants’ request to join the Association’s Demurrer and Motion to Strike is 
denied. 

 
 

  

 


